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The literature reviewed, in this paper, is devoted to a
discussion of major capital punishment deliberations made during
the Pre-Furman Era and the Post-Furman Era. The content passes
on findings and conclusions to the unending search for a balance
within the law regarding capital punishment.
Regarding the Pre-Furman Era, the Supreme Court of the
United States cited Furman v. Georgia as the controlling case in
which to formulate a standard of review for challenging the manner
in which states should impose the death penalty. Georgia is
emphasized more than the other thirty-seven jurisdictions with
capital punishment because it has executed four hundred and
fifteen persons since nineteen hundred and twenty-four—a
national record!
As a means of examining the major arguments, the following
research methods and techniques were utilized in the development
of the research paper. For collection and analysis of data, the
formulative or exploratory design was selected. The review and
survey methods were employed in the search for variables and
hypotheses. The studies that were consulted used content analysis
as the methodology for quantification of the material selected
in their discussion. Content analysis guided the flow of the
content material as it permeated through the investigation.
Data was accumulated from mass communications such as literary
productions, newspapers, journals, interviews, newsletters and
magazines.
The findings reveal that executions are presumably
performed in order to deter capital offenses, to teach that it
is wrong to unlawfully kill and to satisfy man's need for justice
and compensation. The deterrence theory assumes that some
capital offenders exercise rational judgment in killing. Find¬
ings have indicated, however, that in certain classes of homicides
the offender displays irrational patterns of behavior and kills
illogically.
The argument that executions deter capital crimes more
effectively than penalties of imprisonment is nonconclusive.
The analyses of capital punishment do not provide positive data
indicating deterrence. Research on executions has shown that
executions have often had a significant impact on homicide
rates. Executions are accused of stimulating homicides by
psychologically suggesting imitation of the crime committed.
The capital punishment system has produced both legal and
extra-legal effects on the growth and development of the country.
The social, economic, and political dichotomies of this country's
social system are influenced by extralegal and legal consequences
of capital punishment. Legally capital punishment has influenced
the guarantees granted by the United States Constitution.
For example, the arbitrary and discriminatory application
of the death penalty presents constitutional arguments for and
against the justification of the death penalty. Discrimination
is related to due process in the Fifth and Fourteenth Amendments;
to impartial juries in the Sixth Amendment' and to grounds
against cruelty in the Eighth Amendment.
The moral assessment theory also questions the justifia¬
bility of the death penalty. The idea of killing to revenge a
murder has produced sentiments both in favor of and against the
death penalty. Recent Gallup Polls have indicated that seventy-
two percent of Americans now favor capital pionishment in contrast
to the 1966 figures, when only thirty percent of the people
favored the death penalty. "Fear, pure and simple, is behind




"The Death Penalty." Time, January 24,
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INTRODUCTION
Some Americans are of the opinion that those occurrences
they do not come in contact with directly in their everyday
life cannot and will not influence their destiny. To believe
such a statement about capital punishment is to construct a
wall of ignorance and deceive oneself of life's reality.
Capital punishment has an impact upon our economical, social,
and political development. In the United States, legal theory
and doctrines have reached high among those human interests to
investigate. The conditions with which law must deal today
have reached a degree of fixity in our social, economic, and
political development. The Sociology of Law is the defined
area in social research responsible for "gathering and preserving
statistics, the administration of justice and to apply thereto
or reduce therefrom the proper principles of judicial
administration."^
Social researchers study the impact of capital punishment
to gain insight into ways capital punishment influences those
Roscoe, Pound, "The Need of a Sociological Jurisprudence"
The Sociology of Law. Edited by Rita J. Simon. (United States:
Chandler Publishing Company, 1968), p. 10.
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political, social, and economic developments. Researchers have
found that, "political and juridical development were necessary
before industrial and social development. Governmental and law
created the environment of peace and order and stability in
which alone the industrial and social organization of today
2
could grow." The system of capital punishment emerged from
the abnormalities of our social development. Political and
judicial decisions became necessary to combat the abnormal
behaviours. Because the social, political, and economic systems
are interrelated by a common element, man; the economic system
became influenced by social problems, which ultimately had to
be determined by a political body. The government and the law
merged in an effort to create peace, order, and stability.
Capital punishment became a mechanism for combating social
disorder.
In 1972, the Supreme Court of the United States ruled
on Furman v. Georgia, the controlling case, to formulate a
standard of review for challenging the manner in which states
should impose the death penalty. In 1976, "the court upheld
three so called 'guided discretion' statues—those of Georgia,
Florida, and Texas—and struck down two mandatory statues—
those of Louisiana and North Carolina...they found the mandatory
death penalty deficient in three ways: it has proved morally
^Ibid, p. 9.
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unacceptable to society, it permitted juries to ignore their
oaths and reach an arbitrary guilt determination by either
convicting against the weight of the evidence or acquitting
despite evidence favoring conviction; and it did not permit
individualized jury consideration of either the particular
defendant or the circumstances surrounding his crime.Newly
enacted state death penalty statues stood four years after
Furman, in the court's opinion in Greg v. Georgia, Proffit v.
Florida, and Jurek v. Texas.
In Gregg v. Georgia, we see the beginning of a pattern.
"Government officials admitting, after it no longer matters
legally, that discrimination has affected capital sentencing
and executions, but professing that such discrimination is all
a matter of the past and that the current data are too scanty
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to support conclusions of continuing racial discrimination."
The case against capital punishment rested on four
considerations in considering the arguments of Furman, according
to Woodward and Armstrong in their book. The Brethren. The
considerations were: (1) the imposition of the death penalty
David S. Frankel, "The Constitutionality of the Mandatory
Death Penalty for Life Term Prisoners Who Murder." New York
University Law Review Annual Index, LXVI, (1980), p. 636-638.
2
Hans Zeisel, "Race Bias in the Administration of the
Death Penalty: The Florida Experience." Harvard Law Review,
LXXXXV, (June, 1981), p. 458.
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shows patterns of discrimination against minorities and poor
people; (2) the imposition is arbitrary and capricious without
consistent criteria; (3) the death penalty is not an effective
deterrent since it is so infrequently imposed; and, (4) the
death penalty is unacceptable to contemporary society; evolving
standards have caused juries, who want an option to impose it,
to decline to do so more often than not. The penalty thus is
infrequently imposed.
At the time of Furman, nine states had abolished the
death penalty, the last such ’abolition taking place in 1965.
Following Furman, thirty-five states, as well as Congress,
redrafted capital punishment statues in light of the constitu¬
tional standards imposed by the Supreme Court. After Furman,
the capital punishment statues that were redrafted took one of
three forms of legislative action. Fifteen to nineteen states
"imposed mandatory death penalties for certain categories of
crimes;"^ five states enacted quasi-mandatory guidelines for
sentencing, and the remaining states enacted some type of
mandatory sentencing procedure that weighed "aggravating and
mitigating circumstances, and requiring death sentences only
2
when there were aggravating but no mitigating circumstances."




Today, the United States is composed of thirty-seven
states with and thirteen states without capital punishment
statues. Georgia is one jurisdiction with a capital punishment
statue. It has imposed mandatory death penalties for several
categories of crimes. Georgia now has a total of one hundred
twelve inmates on death row; fifty-nine are black; fifty-eight
are white; four are females and one hundred thirteen are males.
Georgia has executed four hundred fifteen persons since
1924—a national record! From 1924-1976, Georgia's homicide
rate was either the highest in the nation or among the five
states with the highest rates. All of those five states were
states with the death penalty, while the five states with the
lowest homicide rates were abolition states.^
As of August 20, 1982, the total number of inmates on
death row in the United States were one thousand fifty-eight.
Of the one thousand fifty-eight inmates, four hundred forty-six
were black; five hundred fifty-three were white; forty-eight
were Hispanic; seven were Native American; three were Asian;
and one was of unknown ethnic origin at issue.
This discussion of capital punishment is limited to its
imposition in the United States, especially in Georgia. The
^Gene Guerrero, "Death, How Can We?" Civil Liberties,
(December, 1978), p. 1.
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United States is one of the few countries that has maintained
the system of capital punishment. "Most of the developed nations
of the western world have abolished the death penalty....
Capital punishment has been abolished either formally or in
practice in many Latin American countries.... In Canada, the
death penalty has been suspended for a five year period, except
for the killing of policemen or prison guards."^ Canada has
a much lower rate of capital homicide than the United States
which has been attributed to the absence of a system of capital
punishment. Findings have indicated a nondeterrent effect of
capital punishment on the rate of capital homicide.
A reading of this paper should underscore the seriousness
of capital punishment and initiate interest in getting needed
research accomplished in the area. It is only by way of research
that man can fully assess and chart his socio-judicial movements.
Research can contribute to the achievement in controlling
offenses and in ending the controversy prevailing over those
arguments favorable and unfavorable: thus establishing more
conclusive results. The sociology of law is responsible for
gathering and reporting statistics of the administration of
justice and to apply thereto or deduce therefrom the principles
of judicial administration of post-Furman and pre-Furman capital
punishment arguments.
^"The Case Against Capital Punishment," Washington Research
Project, 1971, p. 7.
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STATEMENT OF THE PROBLEM
The intention is to review and report on the literature
v/ritten on the controversial subject of Capital Punishment.
The report is limited to reviewing arguments about capital
punishment in the United States both before and after the
Furman v. Georgia decision of the United States Supreme Court
in 1972. Special emphasis is given to the State of Georgia.
Findings are limited to two issues: arguments expressing the
sentiments antagonistic to capital punishment.
Why study capital punishment arguments pertaining to the
era preceding Furman v. Georgia and the era subsequent to it?
It is studied because in deciding Furman v. Georgia, the
Supreme Court of the United States in the early seventies
formulated a standard of review challenging the manner in which
states impose the death penalty. Also evolving for some
decades before the writing of the Furman decision has been an
effort to set aside the death penalty as unconstitutional
under the Eighth and Fourteenth Amendment of the Constitution.
Furman v. Georgia was the high point of the challenge to set
aside the penalty. The deliberations of Furman, however, did
not declare the death penalty unconstitutional per se. "Instead
of upholding or outlawing the death penalty per se, the Court
-7-
sidestepped the question and issued a per curiam opinion,
supplement by five separate concurring opinions in the plurality
and four separate dissents."^
Members of the plurality held that the imposition of the
death penalty constituted cruel and unusual punishment in
violation of the Eight and Fourteenth Amendments. The Four¬
teenth and Eighth Amendments differ in that the former applies
to the action of state governments and the latter applies to
action of the federal government. The Fourteenth Amendment
protects the people against deprivation of property without
due process of law and provides a guarantee of equal protection
under the law against state action. Specifically, it prevents
the federal and state governments from arbitrarily sentencing
a person to death without granting him due process of the law.
The law warrants that all constitutional rights are afforded to
the accused before he is deprived of his property. His freedom
of privacy without intervention by the government is the
property right referred to in the constitution.
The Eighth Amendment provides in full: (1) that excessive
bail shall not be required; (2) nor excessive fines imposed;
(3) nor cruel and unusual punishment inflicted. Whether or not
Jane C. England, "Captial Punishment in the Light of
Constitutional Evolution: An Analysis of Distinctions Between
Furman and Gregg." Notre Dame Lawyer, Lll (April, 1977), p. 596.
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the penalty of death constituted being cruel and unusual punish¬
ment was the point in dispute. Mr. Justice Clifford defined
the death penalty as "involving torture or a lingering death;
it implies there is something inhuman and barbarous; something
more than the mere extinguishing of life."^ The definition of
cruelty depended upon several relevant factors. In observing
statistics reported from a recent Gallup Poll, an assertion
can be derived that the definition of what is cruel depends
upon whether or not the public is being terrorized by murderers.
"According to a poll last fall, seventy-two percent of Americans
now favor capital punishment, up from just forty-two percent
in 1966. People are frightened and upset about crime in the
streets...nothing seems to be done to solve the problem, so
the feeling grows that if we can't cure murders, something we
2
can do is kill them."
The definition of cruelty also depended upon the time in
which the death penalty action was submitted and the posture of
the court. The court had previously rejected all notions
illustrating the cruelty and unusualness of legislative actions,
involving the death penalty prior to the Furman case. The
states were allowed to draw their own statues and the court
^136 U.S. at 447 (Mr. Justice Clifford, emphasis added).
2
Kurt Anderson, "The Death Penalty." Time, January 24,
1983, p. 28-30.
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accepted and respected the sovereignty of the state statues.
In Furman v. Georgia, Mr. Justice Brennan and Mr. Justice
Marshall, however, agreed that the death penalty, clearly, was
cruel and unusual per se.
Justice Brennan said "death is an unusually severe and
degrading punishment; there is a strong probability that it is
inflicted arbitrarily; its rejection by contemporary society
is virtually total; and there is no reason to believe that it
serves any purpose more effectively than the less severe
punishment of impresonment. The function of these principles
is to enable a court to determine whether a punishment comports
with human dignity. Death quite simply, does not."^ Mr.
Justice Brennan dealt with several arguments including, the
moral assessment theory which questions the justification of
the death penalty; the nonconclusive v. conclusive arguments
of deterrence; and the principle of punishment with respect
to imprisonment for life or death.
Mr. Justice Marshall agreed with the opinion of Mr.
Justice Brennan. In his opinion, he wrote "despite the fact
that abolitionists have not proved non-teterrence beyond a
reasonable doubt, they have succeeded in showing by clear and
convincing evidence that capital punishment is not necessary
^Ibid., at 342.
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Mr. Justice Marshall,as a deterrent to crime in our society."
therefore, is not a supporter of the deterrent theory of
capital punishment—nor is he in favor of using the death
penalty to encourage guilty pleas to release the state from
its burden of proving guilt beyond a reasonable doubt. In
fact, he thought the use of the penalty in such a manner was
unconstitutional under the Sixth Amendment. The Sixth
Amendment provides capital offenders with the following
constitutional guarantees: (1) the right to speedy trial;
(2) the right to a public trial; (3) the right to trial by
jury; (4) the right to confront witnesses; (5) the right to
compulsory process for obtaining witnesses; and (6) the right
to assistance of counsel in felony cases in which imprisonment
is imposed. He thought the argument that there are eugenic
benefits of capital punishment, was meritless. Justice Marshall
was against allowing the state to execute its death row inmates
for reason of cutting financial cost of prison operations. He
thought the argument was meritless and incorrect. The death
penalty, proclaimed Marshall, is excessive, unnecessary, immoral
and purposeless vengeance which is imposed discriminatorily
against certain identifiable classes of people; there is
evidence that innocent people have been executed before their
innocence can be proved; and the death penalty wreaks havoc
■'"Ibid, at 342.
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upon our entire criminal system; and if "all the facts presently
available regarding capital punishment" were cognizant to the
average citizen, "he. . .v;ould. . . find it shocking to his conscience
and sense of justice. For this reason alone capital punishment
cannot stand.Mr. Justice Marshall has a pessimistic outlook
on the justifiability of the death penalty.
The other justices joining in the plurality supported
the struggle in setting aside the death penalty because the
penalty is "unique in its total irrevocability... in its rejection
of rehabilitation of the convict...in its absolute renunciation
2
of all that IS embodied in our concept of humanity," it is
cruel and unusual, it is influenced by discrimination, especially
racial discrimination.
The opinions written in Furman v. Georgia "meted out the
death penalty arbitrarily and capriciously"'^ and because of
that reason it is charged with setting the precedent for death
penalty cases to follow.
The study of capital punishment is important because it
^Ibid. at 369.
2
Ibid, at 306 (Steward J. concurring)
^Lori Weiner. "Sentencing a Defendant to Death: Proce¬
dural Review of the Use of Testimony from Compelled Psychiatric
Examinations." University of Miami Law Review XXXV (November,
1980), 164.
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influences political, social, and economic developments.
Influences of capital punishment cannot be resisted because
the social, political, and economic systems are interrelated.
Economical impacts are found in the financial costs of main¬
tenance of the system. The use of capital punishment means
economic strains on the allocated budgets for prison operations
and judical expenses. The high costs of staffing, food,
clothing, housing, and health add to the costs of maintenance.
Making jury trials mandatory in death cases also add to the
increase in judicial expenses. The ruling of Furman demands
jury trials that are longer, more complex and more expensive.
Political influences are embeded in past and present
court rulings and legislative actions. Politicians often
legislate in favor of statutory provisions that would gain
them support during election. Judges have also been accused
of ruling in a particular case for similar reasons in order
to appease the public.
Socially, it has an impact upon the solidarity of the
community. Inmates and their families are ostracized from
community activities and bear the stigma of death row. The
inmates are chastised on moral, religious and ethical grounds.
The arbitrary and discriminatory application of the death
penalty in a number of cases has caused a split among the
people with the greater number voting in favor of the penalty
according to a recent Gallup Poll. Executions often have had
-13-
a brutalizing impact in that they may stimulate the repetition
of crimes psychologically in some instances. There appears to
be sufficient evidence indicating that some people are
psycologically stimulated to repeat acts of violence.
Since capital punishment has a massive impact on the
major institutions of this country, it should rank high among
the phenomenon to be researched by social scientists. Insight
into ways in which capital punishment influences political,
social, and economic institutions is to the welfare of this
country. Given the fact that capital punishment has social,
political, and eocnomical consequences, the decision in Furman
V. Georgia is so significant that it will have implications
and consequences that will significantly effect these institu¬
tions. Explored is the review of the literature and report
on several of the outcomes that have been significant during
the post-Furman era and the pre-Furman era.
Those research studies conducted on capital punishment
and reported prior to 1972 are referred to as pre-Furman.
Research studies conducted and reported subsequent to 1972
are referred to as post-Furman. Pre-Furman death penalty
precedings were administered arbitrarily and capriciously
against the interest of the poor and the minority. Data
presented to the Supreme Court in Furman demonstrated racial
discrimination. For example, "at the time of Furman, sixty-
-14-
seven percent of the persons in Florida's death row were black;
during the eight-and-a-half years that followed, only forty
percent of the offenders who were sent to the death row were
black. ...The proportion of offenders on death row who had
killed black victims rose from four percent to twelve percent
during" the same period.^ Patterns of discrimination were
also prevalent in many rulings of other state courts across
the country. Those states located in the Southern region of
the country exhibited the highest fluctuations in percentages
during the reform period. The fluctuations in the percentages
were, obviously, due to the demands of Furman. The data
conclusively indicate that pre-Furman decisions were made
adverse to the position of Blacks. Blacks ran a greater chance
of receiving the death sentence than did Whites. The data
also indicated that during the pre-Furman era. Whites were not
prosecuted in all cases for killing a Black. An understanding
of the reform period and the period preceding it is necessary
to safeguard the constitutional rights of those Americans
who have in the past and will in the future suffer because
of arbitrary and capricious rullings of the courts. It is
impossible to study the system of capital punishment without
unraveling elements of both eras.
^Hans Zeisel,
Death Penalty," pp.
"Race Bias in the Administration of the
464-465.
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MAJOR CONCEPTS AND THEORIES
Punishment is defined as "any pain, penalty, suffering,
or confinement inflicted on a person by authority of law and
the judgment or sentence of a court for some crime or offense
committed by him..."^ Capital punishment is the severest of
all penalties inflicted on a person by authority of law.
Capital punishment is prescribed in cases involving certain
heinous crimes. The major crimes carrying capital penalties
are: murder in the first degree, perjury resulting in the
execution of an innocent party, kidnapping, rape, treason,
robbery, lynching, crimes of extreme danger to life, burglary,
trainwrecking and arson.
Historically, the law mandated in capital punishment
cases "a life for a life as a necessary adjunct to the security
2
of human life and institutions." Records of the history of
capital punishment go back to the very earliest of times. In
the early history of punishment, the revenge motif was a
became "a means of exacting from the group of the offender
^Punishment, "American Jurisprudence," 1981, XXI, 976.
2
Julia E. Johnson, Capital Punishment, (New York: The
H. W. Wilson Company, 1939), p. 4.
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an eye for an eye and a tooth for a tooth." The code of
Hammurabi expresses the same kind of philosophy in the Doctrine
of Lex Talionis. The doctrine conveyed the principle of
equivalent retaliation which requires "the infliction upon a
wrongdoer of the same injury which he has caused to another."^
Countries with strong central governments have extensively
used the system of capital punishment. During the American
Colonial Period there were ten to twelve offenses punishable
to death. Death also became the punishment for offenses of a
personal or moral nature such as murder and witchcraft. Offenses
against property such as larceny and trespass were not con¬
sidered capital offenses.
Executions during colonial days were held in public.
Punishment was inflicted by means such as burning at the stake,
boiling in oil, breaking at the wheel, hanging in chains, and
drawing and quartering. Public executions were first abolished
in New York in 1835, but lasted in some states until after 1900.
The style of execution practiced in colonial times became
obsolete in the 1900s. Hanging became the commonly preferred
means of inflicting punishment. But, hanging executions were
soon replaced by electrocution and execution before a firing
squad. Those methods were considered less cruel and not an
^Black, Law Dictionary, 1058 (4th ed., 1968) .
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unusual form of punishment. The shooting method was primarily
used by the United States military authorities for punishing
capital offenders who engaged in such crimes as treason and
desertion.
Modern science and modern technology have introduced
two unique methods of performing executions. These methods
are the lethal chamber and the electric chair. As recently
as November, 1982, another method of execution has become
available: execution by injection of medically tested poison.
This method is presently the most controversial. The medical
community disagrees with using medical science as an avenue
of new methods to use in inflicting death upon capital offenders.
-18-
RESEARCH PROCEDURE
What was the basic design?
For the arrangement of condition for collection and
analysis of data the formulative or exploratory design was
selected. The exploratory design aided in obtaining the
experience necessary in formulating hypothesis for a more
definitive investigation of the research problem. The design
allowed adequate exploration of the dimensions of capital
piinishment arguments.
The hypothesis studied reflects the position that biasness
is inherent in the judicial system because of the direct involve
ment of individuals capricious and arbitrary input. The
capricious application of rulings in light of the standards
set by the United States Supreme Court is not consistent. The
law prior to interpretation is valid and justifiable until
influenced by the direct input of court personnel.
The design made visible the initial steps in investigation
The review and survey methods were used in the search for
variables and hypotheses. A review of related social science
and pertinent literature were used as content material. The
literature reviewed consisted of literary productions of
-19-
of published manuscripts and unpublished manuscripts, newspapers
Bureau of Census Reports, Law Jornals, National Association for
the Advancement of Colored People News Bulletins, and a survey
of people who have had practical experiences with capital
punishment.
Attorney Patsy Morris, members of her staff at the
American Civil Liberties Union, Attorney Millard Farmer of
Team Defense, and Attorney Charles Webb of the Supreme Court
of Georgia were selected as people who had practical experiences
with capital punishment. These individuals contributed literary
materials and expert opinions on the study of capital punishment
A letter requesting monthly National Association for
the Advancement of Colored People bulletins on capital punish¬
ment was sent to the National Association for the Advancement
of Colored People. The National Association for the Advancement
of Colored People responded generously by advancing the bulletin
in a timely fashion.
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DATA ANALYSIS
The studies that were consulted used content analysis
as the methodology for quantification of the material selected
in their discussion. The material taken from the following:
Peggy C. Davis, Martin R. GArdner, Marvin E. Wolfgang, Charles
L. Black, Jr., William J. Bowers, and Glenn L. Pierce utilizes
content analysis as methodology for quantification of the
research material. Quantification referred to the statistics
used in organizing material as it permeated throughout the
investigation. "Content analysis guides in achieving an
objective, systematic, and quantitative description of the
manifest content."^ In other words, content analysis guided
in the cohesion of the content material in showing the implica¬
tions of Furman v. Georgia.
Four advantages exist in the use of content analysis as
a research technique for data analysis. The definitiveness of
the analysis allows other individuals to apply the analysis to
the content in verifying the conclusions. Ideally, methods of
analysis and quantification should be so clearly defined that
^Stuart W. Cook, Deutsch Morton, and Johoda Marie,
Research Methods in Social Relations, New York: Holt, Rinehart
and Winston, Inc., 1959.
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different judges would arrive at exactly the same results when
analyzing the same material. "The analyst is not free to select
and report on what merely strikes him as interesting but he must
methodically classify all the relevant material in the sample.
Some quantitative procedure is used in order to provide a
measure of the importance and emphasis in the material of the
various ideas found and to permit comparison with other samples
of materials."^ Because of the flexibility of the analysis,
the analyst has the ability to increase the measure of reliability
in the material's content.
-22-
DATA COLLECTION
Data was collected from various mass communications.
Mass Communications provided a rich source of data for investi¬
gating the capital punishment arguments. There are four main
advantages in collecting data from mass communications.
Economically the use of mass communications saves money in
that it cuts down on the amount of time and espenses one
v/ould ordinarily incur conducting the same or related research.
Available data collected periodically makes it possible to
establish trends over a period of time on capital punishment
behaviour. Information obtained from mass communications
does not require the cooperation of the individuals about whom
information is being sought; for example, those inmates
sentenced to death and awaiting punishment by death. The
data were collected in the ordinary course of events; therefore,
the measurement procedure is relatively free from bias.
-23-
REVIEW OF THE LITERATURE
The literature reviewed is devoted to a discussion of
the major arguments relating to the controversial subject:
capital punishment. The works of leading experts were selected
because of their content. The expert writings on the subject
represent contributions from several different disciplines.
The disciplines represented were law, psychology, sociology,
journalism, criminology, economics, and philosophy. The study
of capital punishment and its everday effects has recently
received a vast amount of publicity. Everyone is interested
in elightenment and expounding on the issue.
-24-
A presentation of various constitutional
questions presented to the Supreme Court
of the United States and the various
state courts in the United States on
capital punishment
Peggy Davis, formal staff counsel with the National
Association for the Advancement of Colored People Legal
Defense Fund, Inc., presents an analysis of the current
state of the constitutional law on the death penalty.^
Attorney Davis favors the death penalty. She agrees with
the judgment of United States Supreme Court that "the death
penalty can be imposed within the strictures of the United
2
States Constitution." Davis isolates several constitutional
commands imposed in several noted Supreme Court decisions that
measured the penalty of execution against "evolving standards
3
of decency." Davis discussed in detail the Furman opinions
of Justices Douglas, Stewart, and White. She was mainly
concerned with outlining the controls imposed by the prejudgments
of the state legislature.
Davis argued that the provisions of the Eight Amendment
were designed to protect the individual from rigid capital
^Peggy C. Davis, "The Death Penalty and the Current State




sentencing prescriptions. The Eighth Amendment has the following
relevant clauses: (1) cruel and unusual punishment, (2) excessive
bail, and (3) excessive fines. However, they provided "little
protection against real or apparent injustices."^ Attorney
Davis discussed in detail the sentencing and procedural framework
for appellate review before the State Supreme Courts and the
United States Supreme Court.
Martin Gardner assessed the various methods of inflicting
capital punishment on the offender in light of the Eighth
Amendment to the Constitution. The Supreme Court ruled in
accordance with the provisions of the Eighth Amendment that
"capital punishment is not unconstitutional per se raising
2
new issues concerning the administration of the death penalty."
This article reviews the cruel and unusual punishment clause
rendered by the court in its deliberation. Gardner discusses
a paradigm of capital punishment that could prevent the cruel
and unusual practices of the present methods of inflicting
punishment.^ He is sure that the paradigm methods would
prevent future disagreements on the kind of methods that
should be used to inflict punishment.
^Ibid.
2
Martin R. Gardner, "Amendment Assessment of Methods of
Inflicting Capital Punishment." Ohio State Law Journal, IVX
(November, 1978), p. 96.
^Ibid.
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Gardner is not pro capital punishment and does not argue
in its favor as indicated by the paradigm method. He offered
alternative courses of inflicting punishment that are in
harmony with the Eight Amendment provision for safeguarding
against cruel and unusual punishment. The paradigm method
"permit the condemned person the option of taking his own life
instead of being killed by agents of the state is a concession
of human dignity not practical in modern times." Under the
method an execution date would be set and a lethal drug would
be placed at his disposal, to be utilized within a specified
time frame. The greates argument in opposition to the paradigm
method is the argument that the method entails suicide.
Richard J. Bonnie discussed the capital sentencing
procedure in Virginia and the problems emerging from the use
of psychiatry.^ The findings indicate that three problems
emerge from the quality and scope of psychiatric testimony
given in capital cases. The first problem of concern is the
proving of aggravating circumstances during the admission of
clinical testimony. The admittance of such evidence could
prove harmful to the defendant's defense. The second problem
concerns itself with the role played by psychological expert
Richard Bonnie, "Psychiatry and the Death Penalty:
Emerging Problems in Virginia." Virginia Law Review Annual
Index, LXVI (1980), p. 169.
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testimony and the significance it has assiamed in present death
sentencing. Expert testimony often occupies a central role
in the determination of guilt or innocence of the offender.
The findings indicate that the "the use of experts raises
a serious question concerning both access to and the quality of
forensic evaluation in capital cases.
The Supreme Court has stepped in and controlled the capital
sentencing process by ruling that only routine participation by
psychiatrists and other mental health experts will be allosed.
"There is an increasingly popular belief that expert testimony
identifying the state of mind of the defendant in the past lacks
2
an objective scientific foundation."
Lori Weiner's study argues whether it was erroroneous
to admit in testimony evidence from compulsory psychiatric
examinations during a death penalty proceeding. The author
examined the case of Smith v. Estelle. The Fifth Circuit Court
of Appeals vacated the death sentence in Smith v. Estelle and
held that "the Texas statue violated the defendant's due




at sentencing.”^ The court held further that the defendent
had a Fifth Amendment right to refuse a court-compelled
psychiatric examination. The defendant had the right to
refuse on the ground that he had not waived his defensive
right to plead insanity.
The psychiatric examination was important in the outcome
of the jury determination. The jury under the statue made a
determination on the "finding of probability that the defendant
will continue to threaten society by committing future violent
.,2
crimes.
Dr. Grigson's psychiatric testimony violated the defen¬
dant's rights under the Fifth, Sixth, and Fourteenth Amendments.
The Law states that 'h court may not compell a defendant to
speak to a psychiatrist who can use his statements against
3
him at a sentencing phase of a capital trial." Dr. Grigson's
surprise testimony was damaging. The jury gained access to
inaccurate and illegal sentencing evidence from the testimony.
Had the jury been given full sentencing and accurate sentencing
Lori Weiner, "Sentencing a Defendant to Death: Procedural
Review of the Use of Testimony from Compelled Psychiatric





information, the defendant would have received a lesser sentenc
of life and not the greatest sentence, death.
Walter Berns is pro capital punishment and wrote his
report in defense of the death penalty.^ Berns argues that
neither political philosophy nor Biblical proverbs support the
moral objections to capital punishment. Berns does not agree
with the argument in support rehabilitation of criminals.
Criminals, according to Berns, are punished for the purpose
of repaying a debt to society for a wrong committed against
the community. Berns' view coincide with those of many
retributionists. Retributionists believe in paying back the
offender with death because he deserves to die. The offender
deserves to die because of the wrong he inflicted upon the
people.
^Walter Berns, "defending the Death Penalty."
Delinquency, (January, 1980), p. 503.
Crime and
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A discussion of philosophical
issues and social science issues
relating to capital punishment
Marvin Wolfgang focused upon a discussion of two issues:
the philosophical issues relating to the death penalty; and
the relationship of social science research in juxaposition to
judicial challenges to the death penalty. Wolfgang is convinced
that death is fundamentally an ethical issue and the attitudes
about the death penalty rely on one or more ethical assertions.
Wolfgang is not a supporter of capital punishment and takes the
position that "there is no rational of punishment, or disposition
of a convicted offender, that requires the death penalty. No
logic of any rational leads ineluctably to the death penalty."^
Wolfgang obviously has developed a moral philosophy in opposition
to the infliction of punishment by means of death.
Wolfgang also stated in defense of his moral philosophy
that the rationales used in support of the penalty of death:
"retribution, expiation, the utilitarian notion of deterrence,
rehabilitation, social protection, or defense are not mutually
xclusive except in abstract analysis and perhaps not even in
2
abstract analysis." He does not believe that the death penalty
is designed for the preservation of society. Nor does he
^Marvin E. Wolfgang, "Social Philosophy and Social Science
Research," Criminal Law Bulletin, XIV (January-February, 1978), p. 18
^Ibid., pp. 18-19.
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believe the penalty serves to deter capital crimes or aids in
the rehabilitation of the capital offender. He is convinced
in principal that the death penalty is a "legislative judgment
now permissible under the Supreme Court rulings and in the
light of the manifest failures of the social and criminal justice
systems an acceptable sanction."^ The death penalty receives
its sanction from the state general assembly in the form of a
statutory act.
M. Watt Espy, Jr. reported on the historical effects of
executions in the United States. He is convinced that the
system of capital punishment has failed as a means of deterring
2
others from committing capital crimes.
Public executions according to Espy are demoralizing.
Espy explained his assertion by painting a colonial day scene
of a hanging execution in which several individuals were hung
in a town's courtyard. He talked about the stench from the
bodies and the aura of the crowd during the execution.
Espy utilized illustrations to demonstrate the behaviour
of law enforcement officers and members of the legal profession.
^Ibid., p. 5.
2
M. Watt Espy, Jr. "Capital Punishment and Deterrence:
What the Statistics Cannot Show," (January, 1980), p. 537.
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He discovered that the deterrence argument principally influenced
members of law enforcement teams.
Espy discussed several incidents involving relatives
of the condemned. He observed an unusual pattern of behaviour
among those individuals. His observation led him to believe
that executions provided the motive for other family members
to commit acts that would provoke their own execution. The
findings indicated that the infliction of the death penalty
and the killing of the criminal induced others to commit similar
capital crimes.
Richard McGahey is pro capital punishment. He reviewed
and reported on the workds of Isaac Ehrlich and Thorsten
Sellin. Thorsten Sellin observed the effects of executions
upon the rate of homicides "in contiguous states, each group
containing at least one state statutorily ruling out capital
punishment {'abolitionist') and one with laws allowing it
('retentionist').Sellin found no differences in the homi¬
cidal rates in both abolitionist states and retentionist states.
The rates remained relatively the same. His study, therefore,
leads one to believe that "executions have no discernible
Richard McGahey, "Dr. Ehrlich's Magic Bullett" Economic
Theory, Econometrics and the Death Penalty. Crime and Delinquency,
(January, 1980), p. 485.
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effect on homicide death rates.
Isaac Ehrlich studied Sellin’s work and wrote several
criticisms in regard to Sailin's finding. His study proved
the exact opposit. From this work he found that executions
have a discernible effect on homicide death rates. Executions
deter the commission of homicides. His findings indicated that
am execution saved the lives' of approximately seven or eight
potential victims.
McGahey reviewed the statistical methods used and tech¬
nical problems found in the analyses of both Ehrlich's work
and Sailin's work. He made a number of technical criticisms
of both researchers' analyses. Jack P. Gibbs believes that
there are two types of nondeterrent preventive effects resulting
from the infliction of capital punishment. The first is
incapacitation; the offender is unable to commit subsequent
offenses because of the lack of opportunity while serving
sentence and thus the number of offenses are reduced primarily
because of the nature of the punishment. The offender is
unable physically to commit certain specified crimes against
the state.
The second was normative validation. "Normative
'Ibid. , p. 487.
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validation occurs when an individual's condemnation of some
type of criminal act is maintained as a consequence of
prescribed legal punishments or their application to other
individuals."^ The individual's status becomes that of a
criminal offender and he is labeled by the community as a
deviant. The deviant criminal act brought condemnation upon
his reputation, therefore causing a change in his social
standing.
Gibbs named and discussed nine other possible kinds of
nondeterrent preventive effects of the death penalty. The
nine others were: normative insulation, stigmatization,
habituation, retribution, punitive surveillance and reformation.
Gibbs questioned the importance of the nine additional
nondeterrent mechanisms.
Professor Ernest Van de Haag is pro capital punishment.
In his work he discussed three issues: the constitutionality
of the death penalty, the justifiability of the death penalty,
and the social issues associated with the death penalty. Haag
believes that people in this country are divided on the issue
of the death penalty. However, a recent Gallop Poll has
indicated that seventy-two percent of the American people
^Jack P. Gibbs, "Preventive Effects of Capital Punish¬
ment Other than Deterrence," Criminal Law Bulletin XIV
(January-February, 1978), p. 37.
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are in favor of the penalty today.
Haag further argues that the Constitution is in agreement
with the penalty and that there are not any constitutional
barriers that have not been met.
Barry Nakell devoted his work to an analysis of the
monetary cost for maintaining a system of capital punishment.
Nakell believes that there is a minute difference between the
cost of maintaining a system of capital punishment if the
murderer is executed or sentenced to serve life. Nakell said,
"Today, considering all the costs—including the financial
expenses and the wear and tear on our courts and prissons—a
system of capital punishment is considerably more expensive
than a criminal justice system without capital punishment."^
The ruling in the Furman decision, guaranteeing the
convict's rights, was instrumental in causing an increase in
the monetary cost for the judicial system. The cost rose
because of the increased litigation required to safeguard
the convict's constitutional rights.
Professor Black in his study "submitted to the Senate
Committee on the Judiciary, a statement of his view of Section
^Barry Nakell, "The Cost of the Death Penalty," Criminal
Law Bulletin, XIV, (January-February, 1978), p. 69.
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1382, the bill to establish criteria for the death penalty
under federal law."^ Black is of the opinion that the new
standards set by Section 1382 will not solve the problems of
the death penalty. He proclaimed, "after all this travail,
all this fiddling with standards," the same old people are right
2
back, the poor, the disturbed, the dull witted." Certain
socioeconomic groups are candidates for the death row which
makes one question the validity of the death penalty as a tool
for deterring homicides.
Black discussed the constitutional requirements that
must be recognized and afforded the defendant during capital
felony cases when death is sought by the state. Included in
the discussion was a section addressing the limitations of
Congress in imposing the penalty of death. Congress is limited
by the Supreme Court's 1976 ruling in Furman, Gregg, Jurek,
Proffit, Roberts, and Woodson. Congress, however, is not
limited in using its powers to politically influence capital
punishment legislations.
Black spend the remainder of the article addressing the
issues of deterrence and retribution.
Charles L. Black, Jr., "Objections to S. 1382, A Bill to
Establish Rational Criteria for the Imposition of Capital Punish¬
ment." Crime and Delinquency (October, 1980), p. 441.
^Ibid.
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William J. Bowers and Glenn L. Pierce identified the
various types of effect that execution have on our society.
They begun with the following question: Do executions deter
homicides or are executions a form of brutalization that does
little to deter homicides? They analyzed the homicidal rate in
Mew York State during theperiod 1907 to 1963. The findings
indicated that there were on the average, two additional
homicides each month following an execution.^ An examination
of the findings would lead one to believe that in New York
State during the period 1907 to 1963, executions caused an
increase in the rate of homicides. The deterrence issue was
observed with respect to both the long term and short term
impacts on the homicidal rates.
The long term impacts of execution have had a brutalizing
effect on society. Piiblic executions were noted as the
number one contributor in causing the impact on the homicidal
rate. For some reason, vierwrs of executions have tendency
to commit similar heinous crimes. The short term impact of
of executions indicated periodic fluctuations on the homicidal
rate. The periodic fluctuations were measured in sixty day
periods before and after each reported execution. The study
William J. Bowers and Glenn L. Pierce, "Deterrence or
Brutalization: What is the Effect of Executions?" Crime and
Delinquency (January, 1980), p. 453.
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of both impacts gave "ample indication that executions may
have—contrary to prevailing belief—not a deterrent but a
brutalzing effect on society by promoting rather than preventing
homicides."^
In this study. Bowers and Pierce examined the arbitrar-
ness and discrimination found under capital statues in Florida,
Georgia, Texas, and Ohio. The states of Florida, Georgia,
Texas, and Ohio are responsible for seventy percent of the
total death sentences imposed nationwide.
The Supreme Court held in the Furman decision that
capital punishment as administered was unconstitutional. The
court, however, did state grounds upon which it could find
capital punishment permissible. In the Furman case, the court
characterized the imposition of the death penalty as being
"freakishly rare," "irregular," "random," "capricious,"
"uneven," "wanton," "excessive," "disproportionate," and
2
"discriminatory."
Bowers and Pierce are in agreement with the court's
ruling. They characterized the imposition of the death penalty
^Ibid., pp. 468-469.
^William J. Bowers and Glenn L. Pierce, "Arbitrariness
and Discrimination Under Post-Furman Capital Statues," Crime
and Delinquency (October, 1980), p. 564.
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as "grossly different in the treatment of potentially capital
offenders by race of offender and victim, and by judicial
circuits within states."^ The court in those cases allowed
race to become an issue before making a determination of
whether or not it should apply the death penalty.
The effects of arbitrariness and discrimination were
explained through the use of data gained from each of the four
states. The data indicated that statistically there is a
certainty of receiving the death sentence in each of those
states. The race of the offender and the race of the victim
was the determining factor. The data indicated that for
felonious homicides, the race of the victim was a dominant
factor during the sentencing procedure. The data also indicated
a substantial difference in the sentencing of the offender who
killed a white and an offender who killed a black.
The study disclosed a definite pattern of distinction
between the death cases of the pre-Furman era and the death
cases of the post-Furman era. Pre-Furman death cases indicated
a higher rate of arbitrariness and discrimination. The




Charles Black characterized the administration of the
death penalty as a system that has "a large amount of arbitrari¬
ness and mistake proneness" and definitely promises to continue
being administered along those lines.^ The prosecutor and the
jury plays a critical role in determining whether or not the
offender will receive the sentence of death. Jury changes in
most death cases are vague when distinguishing the differences
between premeditated murder and manslaughter. The vagueness
in the charge presents a question of what is the exact meaning
of provocation in a death charge. The correct determination
of provocation is paramount in dtermining guilt and innocence
of the offender. In the study a great deal of time was spent
devoted to answering questions about specific characteristics
of the death penalty. Black voiced the majority of his answers
in opposition to capital punishment. His main reason for
opposing the death penalty was, "it is too much, too cruel,
2
too degrading to the offender and to society."
Craig Haney researched the Witherspoon death qualifica¬
tions used to impanel capital punishment juries. In Witherspoon
V. Illinois, "the court approved the exclusion of prospective
Charles L. Black, Jr., "Reflections on Opposing the





jurors whose opposition to the death penalty would make it
impossible for them to decide upon guilt fairly and impartially,
but left open the question of whether the exclusion of others
who would not consider imposing the death penalty under any
circiamstances violated the defendant's constitutional rights."^
The idea of the legal fairness concept was discussed in
the Witherspoon case. The legal fairness concept pertains to
the constitutional rights relating to due process, equal
protection and trial by jury. In accordance with the Witherspoon
decision, the defendant must be afforded these rights during
the jury selection. Haney examined the effects of the death
penalty as it related to the jury selection process and the
degree of fairness in capital punishment juries.
Hans Zeisel studied the race bias found in the administra¬
tion of the death penalty in Florida. Zeisel's findings
indicated that "twice in the past fifteen years. Federal
Court of Appeals have been urged to reverse death sentences
on the grounds that the death penalty was administered along
2
racially discriminatory lines."
^Hans Zeisel, "Race Bias in the Administration of the
Death Penalty: The Florida Experience," Harvard Law Review
LXXXXV, (June, 1981), p. 456.
^Craig Haney, "Juries and the Death Penalty: Readdress¬
ing the Witherspoon Question," Crime and Delinquency (January,
1980), p. 512.
-41-
Maxwell V. Bishop was the first of those cases which
indicated the existence of discriminatory application of the
death penalty. Spinkellink v. Wainwright was submitted
indicating bias against killers of white victims. The findings
in those cases showed that murderers of white victims were
siabstantially likely to receive the sentence of death more
often than were murderers of black victims.
Furman v. Georgia invalidated the Florida death penalty
statute. The statute was found to be invalid because it failed
to safeguard against the arbitrary infliction of capital
punishment. The equal protection clauses of the United States
Constitution was declared violated by the Florida courts.
The equal protection clause was designed to prevent racial
discrimination and arbitrariness in the legal sense. The
prosecutors for the state admitted during the course of the
trial to the presence of discriminatory tactics used in the
application of the penalty. Other studies on the Florida
experience have submitted data showing racial discrimination
in its administration. Stephen D. Sitt and S. Kay Isaly found
through the use of statistics a pattern of existing discrimina¬
tion in Tallahassee, Florida.
Observed in Tallahassee were "114 men on death row,
ninety-four percent of them had killed only white victims,
two percent had killed white and black victims, and four
-42-
percent had killed only black victims."^ Eighty-five out of
the one hundred fourteen offenders were convicted of murders
committed during the course of a felony such as rape, robbery,
or burglary. The data shows, without a doiibt, that an offender
who commits a murder upon a white victim will receive the
death penalty. The data, on the other hand, indicated that
murderers of non-white victims are less likely to receive
death for the commission of the same offense,
Zeisel's, Dr. Spock's theory identified patterns of
arbitrary and discriminatory practices in jury selections in
Florida. Dr. Spock's theory is a "two-step proof, challenging
2
the jury venire from which the eventual jury is chosen."
During the identification process the clerk of the
court was charged with capriciously altering the normal jury
selection method. When questioned about the format used in
selecting the jury, the clerk confessed to having altered the
normal practice of random selection of the jury venire. The
arbitrary practice instilled in the selection was that of
omitting numerous female names that would ordinarily have
been selected for jury duty. He justified using this practice




jury duty. Therefore, he selected men instead. Men were
selected because they were considered more reliable because
they would show up in court for duty.
Zeisel pointed out another problem with the court system
in Florida. He noted that before September, 1977, white
offenders who killed a black victim did not receive the death
penalty. William Middleton in September of 1980, became the
first white to be sentenced to death by a judge and jury for
having killed a black woman. The study presented other
alarming statistics on the race bias in the administration
of the death penalty in Florida.
Hugo Adam Bedau, renowned student of the death penalty
is anti-capital punishment.^ He agrees with the Oregon Council
that the death penalty should be abolished. The Oregon Council
is responsible for the introduction of the 1964 Death Penalty
Referendum. The referendum abolished the death penalty in the
State of Oregon and was credited with causing the repeal of
the death penalty in several states. Bedau was also instrumental
in the passage of the referendum.
Bedau observed in his work the effects of capital
punishment in the state of Oregon during the period 1914-1964.
^Hugo Adam Bedau, "The 1964 Death Penalty Referendum in
Oregon," Crime and Delinquency (January, 1980), p. 528.
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In reporting on the factors that were prevalent during the
period studied, Hugo discussed the prevailing attitudes of
many individuals who were influential in Oregon's abolitionist
movement.
Gene Guerrero, in 1976, estimated that there were four
hundred eighteen men and five women living on death row in
prisons across the United States.
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An Analysis of Various News
Articles Published on
Capital Punishment
Guerrero interviewed several death row inmates. Gary
Gilmore in Utah was one inmate that he interviewed. Gilmore
was asked, "How does it feel to live on death row?"^ His
response was, "I just want to go ahead and die, in order that
2
I may get the entire business about death over with." Of
course, Gilmore changed his mind minutes before his execution.
Guerroro noted in his discussion a change of attitude
towards the death penalty within the past ten years. A majority
of the poeple in the country ten years ago were opposed to
capital punishment. They have changed their minds and are now
voicing opinions in favor of death.
Guerrero discussed the views of several noted scholars
who have been influential in dtermining the outcome of capital
punishment. The deterrent argument was discussed in conjunction
with the published opinions of each scholar.
James Breig interviewed Clinton Duffy, a warden with
thirty-two years corrections experience in San Quentin. Duffy's
^Geen Guerrero, "Death How Can We?" Civil Liberties,
(December, 1978), p. 1.
^Ibid.
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experiences at San Quentin has caused him to conclude that
capital punishment is wrong. He opposed capital punishment
because "it is wrong to kill; it is not equal justice; it is
a previlege of the poor; and there is possibility of error.
When asked, "if capital punishment doesn't deter crime,
what would?" Duffy responded by saying, "Building a better
2
child." Duffy is convinced that the present day society must
join in an effort to develop a system that would turn delinquent
children into children, who will become productive human beings,
who will raise good children. The raising of good, productive
children who will themselves teach others to obey the law is
one way of deterring ordinary crimes and capital crimes. This
method of deterrence will without a doubt serve beneficial as
a deterrent mechanism over a period of time. If by some chance
themethod proves successful, there is a possibility of ending
the system of capital punishment.
Robert Johnson collected his data from interviews with
3
condemned prisoners in Alabama's Holman Prison. The information
^James Breig, "Dies Killing Criminals Stop Crime?" U.S.
Catholic, XXXXIII, CMay, 1978), p. 27.
^Ibid.
3
Robert Johnson, "Warehousing for Death, Observations on
the Human Environment of Death Row," Crime and Delinquency,
(January, 1980), p. 545.
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collected during the interviews were instrumental in tracing
the prisoner's behavior patterns and techniques for coping
with life on death row.
Johnson interviewed six hundred persons, thirty-seven
were waiting for electrocution and five hundred sixty-three
were not. Johnson described the physical setting of the prison
compound as he interviewed the inmantes. He discovered that
traditionally inmates on death row are housed in the isolation
unit.
The death row inmates live a solitary life because of
their confinement. The inmates keep busy by exercising,
reading, and conversing with other inmates through the cell
blocks. The men living on death row "characterize their
existence as a living death and themselves as the living dead."
Kurt Anderson's article is the most recent and comprehen¬
sive published report on capital punishment. His findings
indicate a death row population in the United States, as of





Kurt Anderson, "The Death Penalty," Time, January 24,
1983, p. 28.
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Anderson relates the history of the world's oldest
electric chair housed at Green Haven prison in New York. The
chair, nicknamed Old Sparky, was first used in 1890.
The first execution to occur in the ten years preceding
Furman v. Georgia was Eddie Lee Mays in 1963. The abolotion
of the penalty was caused by the growing public sentiment
against it. A ten year laps ended with the death of Gary
Gilmore in Utah. Gilmore requested a firing squad execution.
They were Jesse Bishop, John Spenkelink, Steven Judy, Frank
Coppola, and Charlie Brooks, Jr. Brooks was the first executed
by a drug overdose.
Public sentiments to get tough with capital felons have
caused an acceleration in utilization of electric chairs, gas
chambers, the gallows, and firing squads for execution.
Anderson believes that the growing sentiments are motivated
by the public's fear of capital felons.
A recent Gallup Poll indicated that seventy-two percent
of Americans favor capital punishment. In 1966, it indicated
thirty percent of the people favored the death penalty. This
reflects a forty-two percent increase in the number of supporters
of the death penalty.
Anderson's article ended with interviews of inmates living
their last days before execution. Disclosed were the hidden
emotions and concerns of each inmate.
-49-
DELIBERATION OF MAJOR CAPITAL PUNISHMENT ARGUMENTS.
POST-FURMAN AND PRE-FURMAN
The history of capital punishment in the United States
reveals that executions were performed in order to deter capital
ofrenses. Executions were expected to deter capital crimes more
effectively than penalties of imprisonment. The intent of
capital punishment is to teach that it is wrong to unlawfully
kill.
Deterrence is defined "in legal context as an instance
where an individual refrains from a criminal act or somehow
limits commission because of fear that otherwise someone will
be legally punished."^ Fear of the death penalty or fear of
being killed is the mechanism that brings about deterrence.
Fear of the death penalty causes potential offenders to refrain
from committing capital crimes. Potential offenders onlooking
executions rationalistically should refrain from committing
capital crimes because of fear that he will be put to death.
"The deterrence theory assumes that potential offenders
Jack P. Gibbs, "Prenventive Effects of Capital Punishment
Other than Deterrence," Criminal Law Bulletin XIV (January-
February, 1978), p. 36.
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exercise rational judgment in deciding whether or not to kill
and that they are predictably sensitive to the murder at the
time of the decision to act."^ This rationalistic supposition
is not always the case. It is not because "most murders are
acts of passion, results of assaults occuring under the
influence of alcohol; and many of the murders are persons who
2
have previously and repeatedly assaulted the victim." Subse¬
quent research has indicated a change in murder patterns.
Murder committed during the commission of a felony exhibits
rationalistic behavior. The offender exemplifies a frightened
cold calculating killer. Drug related murders display less
rationalistic behavior. The offender rationally plans all
moves. He kills his victim illogically. His actions display
the behavior of a fanatical person. Deterrence theory holds
true to the class of offenders who exercises rational judgment
while committing felonious murders and drug related murders.
The theory does not hold true for passion murders influenced
by alcohol and drugs.
Retributivists argue that removing the death penalty
statutes from the state codes would deprive Americans of the
William J. Bowers and Glenn L. Pierce, "Deterrence or
Brutalization: What is the Effect of Execution?" Crime and
Delinquency, (January, 1980), 454.
^Ibid.
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power of deterrence. They are of the opinion that executions
deter the killing of innocent and only the death penalty can
sufficiently protect the public against further capital crimes.
Executions based upon that hypothesis protect society by
demonstrating to would-be murderers that such crime does not
pay.
Retributivists further argue that it is immoral not to
prosecute convicted offenders. It is immoral to allow them to
survive at the financial expense of the community. If the
offender is not prosecuted, the community is subjected to the
peril of the offender and not the offender to the community.
This argiiment is legitimate if a capital offender is allowed
to roam unincarcerated, but if he is incarcerated, his physical
existence does not endanger the community. This argument is
true because of the incapacitating effects of imprisonment.
Retributivists trace their convictions to the teachings
cf Imanuel Kant and Georg Wilhelm Friedrich Hegel. These men
were strong supporters of capital punishment.
Kantians are accused of treating life as an ultimate end
of the crime of murder. They believe in the rationale: those
individuals who kill otehrs deserve to die. Hegelians believe
in establishing an equilibrium by restoring the state of being
to what it was before the murder occurred. Restoration of an
equilibrium demands the seriousness of the crime and the severity
-52-
of the sanction be proportional-equal punishment for equal crime.
The ratio of sanction severity should have a corresponding ratio
to the seriousness of crime. The rationale demands that those
committing the most severest crime should deserve death, the
most severest sanction. The severest sanction should, thus,
be "reserved for the most morally culpable: those who fully
intended and perhaps rejoiced in, the suffering and death they
inflicted and who in some meaningful sense, could hav done
otherwise."^
Legal punishment may be more than retribution. Legal
punishment is a substitute for private vengeance. "The origin
of all legal punishment is based on an insteinct of revenge."
Once the revenge motif is satisfied for the murder of the
community menber, the community is reassured of its values
and solidarity is achieved. The execution of the offender
bring community members closer together and affirms central
values. The affirmation of community values demonstrates social
solidarity.
The revenge motif was more pronounced in primitive
societies. The eye for an eye and a tooth for a tooth doctrine
conveyed in the Lex Talionis, Mosaic Law, became a means of
Richard A. Lempert, "Desert and Deterrence: An Assess¬
ment of the Moral Bases of the Case for Capital Punishment,"
Michigan Law Review, LXXXIX, (May, 1981), p. 1,183.
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exacting punishment. Vengeance was a legitimate h\iman motive
in satisfying compensatory and psychological reparation for
murder under the code. "Thou shalt not kill" in the Sixth
Commandment is properly translated, "you must not murder."
The Israelites did not violate the law when they judicially
executed violators of the law. The law stated "if any man
hates his neighbor, and lies in wait forhim, and attacks him,
and wounds him mortally so that he dies, and the man flees into
one of these cities, then the elders of his city shall send
and fetch him from there, and hand him over to the avenger of
blood, so that he may die."^ Governments today are seen as
revengers against law-breakers. Legal vengeance thus became
instrumental in solidifying social order against law-breakers.
Capital punishment as a deterrent mechanism became legitimate
human motive in curtailing capital offenses.
The argument that execution deters capital crimes more
effectively than penalties of imprisonment is nonconclusive.
The analyses of capital punishment available do not provide
any useful evidence on the deterrent effects of capital punish¬
ment. Empirical questions on whether taking an offender's
life deters capital offenses and saves human life has produced




life that deterrence promises is outweighed by the injustice
of inconsistent or error-prone systems of capital punishment."^
As a statistical matter, executions cause innocent lives
to be lost. The empirical question of whether the death penalty
actually deters has produced evidence indicating that executions
do not deter. Research on executions indicates rather that
executions stimulate homicides. The psychology of suggestion
or imitation is activated by the result of some people onlooking
an execution. The onlooker psychologically identifies with the
killing and responds by killing. Related "research on the
aftermath of the John F. Kennedy assassination and two highly
publicized mass murders has shown that they were succeeded by
significantly increased rates of violent crime in the months
2
immediately following." The mass murders in this instance
did not cause a decrease in the homicidal rate as projected by
the deterrence theory. The fact that lynching was itself a
capital offense in most states where it prevailed did not deter
thousands of law abiding citizens from lynching others. There
have been roughly three thousand five hundred documented lynch-
ings since 1890. Capital punishment again did not cause an
Richard 0. Lempert, "Desert and Deterrence: An Assess¬
ment of the Moral Bases of the Case for Capital Punishment,"
Michigan Law Review, LXXIX, (May, 1981), p. 1,189.
2
Ibid., Wolfgang, p. 31.
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overall decrease in the rare of homicide. In fact, the rate
of lynching increased until the demand for public executions
ceased. As the demand for cessation of public execution in
the early 1920's increased the rate of lynching dropped
tremendously.
Executions have a brutalizing effect upon the American
people; it presents the people a savange example of punishment.
In contrast to the brutalizing and nonconclusive effects
of executions on the American people, Ehrlich concluded in
his statistical analysis that over the period 1933-1969, an
additional execution per year may have resulted in seven or
eight fewer murders.
The question of whether executions save human lives by
means of deterrence has remained nonconclusive to date.
The death penalty is, without doubt, a punishment that
incapacitates absolutely and permanently. The offender's
opportunities for committing subsequent offenses are reduced
by the very nature of the punishment.
Incapacitation is the only preventive mechanism that has
been the subject of systematic research. Systematic research
can be conducted on capital punishment only if the death penalty
is applied frequently. The frequency of executions allows for
comparison to be made of execution rates. Repetitive rates
are necessary to estimate incapacitating effects. "Repetitive
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rates averages the number of times that members of a population
have committed a designated kind of crime with members who have
never committed it excluded from the numerator and offenses
committed after punishment of the alleged perpetrator excluded
from the denominator."^
Normative validation is another nondeterrent preventive
mechanism. Normative validation like incapacitation is system¬
atically studied. Normative validation occurs when an
individual's condemnation of some type of criminal act is
maintained as a consequence of prescribed legal punishment of
their application to other individuals. The primary determinant
of the punishment is deterrent by means of chastisement on
moral, religious and ethical grounds. The fear of risking
legal punishment as well as chastisement on moral religious
and ethical gronds cause potential offenders to refrain from
committing murder.
Extralegal consequences or stigmatizations deter potential
offenders from committing murder. Examples of extralegal
consequences or stigmatization are; ostracism from community
activities; loss of employment followed by difficulty in finding
meaningful employment; divorce of one's spouce; and disinheritance
by law or by family members.
^Ibid.
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It is further argued that executions have a brutalizing
impact in stimulating imitation of crimes of the condemned
through their coverage in the press. The press publicity
causes weak-minded persons of inadequate self-control to repeat
the crime. Execution suggests through publication psychologically
that the crime can be imitated.
A prime example of how executions can psychologically
effect the minds of people is seen through observing those who
return from fighting wars. In New York City, the homicide rate
shrank by three quarters of a million persons, mostly young
males, during World War II. Domestic homicide rates fell during
this period considerably. "The systematic temporal fluctuations
are effected by the movement of more homicide prone individuals
out of civilian society during wartime, and by the impact of
war on those who return from combat to face problems of adjust¬
ing to civilian life."^ The brutalizing effects of killing
are once again seen vividly. War fosters an acceptance of
lethal violence in those who psychologically identify with its
brutality.
The arbitrary and discriminatory application of the
death penalty presents arguments for and against the justification
^William J. Bowers and Glenn L. Pierce, "Deterrence or
Brutalization: What is the Effect of Executions?" Crime and
Delinquency (January, 1980), p. 474.
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of the death penalty. The Constitution of the United States
takes in hand issues of discrimination. Discrimination is
related to due process in the Fifth and Fourteen Amendments;
to impartial juries in the Sixth Amendment, and to grounds
against cruelty in the Eight Amendment.
The first challenge to a method of inflicting the death
penalty occurred in 1898. The defendant Wilderson in the
State of Utah was sentenced to be publicly shot. The Supreme
Court ruled in the appeal that shooting executions were not
unconstitutional in light of the Eighth Amendment requirements.
The Eighth Amendemnt provides in full: excessive bail should
not be required; nor excessive fines imposed; nor cruel and
unusual punishment inflected.
Cruel and unusual methods of execution defined by the
United States Supreme Court "involve torture or a lingering
death; but the punishment of the death is not cruel, within
the meaning of that word as used in the Constitution. It
implies there is something inhuman and batbarous. Something
more than the mere extinguishing of life."^
Weems v. United States, a landmark Eightment Amendment case,
2defined cruelty in terms of evolving social mores. Cruelty
^136 U. S. at 447 (emphasis added).
^217 U. S. 349 (1911)
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in light of this decision depended upon several relative factors.
The definition of cruelty depended upon the time in which the
action was entered and the disposition of the case. The evolving
public sentiment controlled the outcome in determining whether
or not a punishment is cruel.
In Troy v. Dules, the court held that the Eighth Amendment,
now clearly applicable to the states, prohibited the infliction
of capital punishment under virtually all state statues because
unrestrained discretion in imposing the penalty had resulted in
its arbitrary infliction.^
Contrary to all of its prior decisions the court held
in Gregg v. Georgia that capital punishment did not necessarily
2
violate the Eighth Amendment. The court on year later in Coker
V. Georgia struck down the Georgia statute imposing death penalty
3
for the crime of raping an adult woman. The court found the
penalty disproportionate to the crime and thus harsh under the
Eighth Amendment, capital punishment for the rape of a woman
was viewed as unnecessarily cruel.
The argument that the death penalty is inflicted dispro-
356 U. s. 86 (1958)
428 U. s. 153 (1976)
433 u. s. 584 (.1977)
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portionately on the poor and on blacks undertook answering
issues in light of the above enumerated cases. The arguments
disclose flaws in the judiciary system. Judges have been
accused of acting arbitratily and capriciously in many cases
argued before them. The juries which impose the sentences of
death have also been accused at acting intemperately. These
accusations question the veracity of judges and juries for
imposing sentences influenced by passion, prejudice or other
arbitrary factors. The question of veracity asks whether the
jury or each individual juror is knowledgeable enough on the
law to render an intelligent decision of guilt and innocence in
the death case. Another argument questions the jury selection
process. The argument is whether or not a cross section of the
community been properly selected by the court in determining
the composition of the jury pool.
Another question deals with political opinions and public
opinions and their effect on the court in determining death
cases. These opinions are reflected in judgments of the court.
Political opinions are indicative of contemporary values. They
are judgments made before the facts, without particularized
knowledge of the facts and without an immediate sense of
responsibility for the taking of a particular life.
Chief Justice Burger in the Furman decision said "legis¬
lative bodies may seek to bring their laws into compliance with
the courts ruling by providing standards for juries and judges
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to follow in determining the sentence in capital cases by
narrowly defining the crimes for which the death penalty can
be imposed."^ Narrowly defining penalties commensurate with
the gravity of the crime provides judges, juries, and legis¬
latures with a standard that avoids arbitrary capriciousness.
Justice requires in all cases that the severity of sanction
be proportionally to the gravity of the crime. Death sentences
should not be imposed under the influence of passion, prejudice
or other arbitrary factors.
Social inequities in the application of the death penalty
present arguments both for and against capital punishment.
Retributivists argue that the sacrifice of some innocent lives
as a condition for the maintenance of such a system is justifiable.
Evidence of social discrimination along with the line
of race is found in many statistical analyses. Indicative
in the analysis is the existence of a syndrome of capricious
application of the law in cases involving blacks raping whites.
A study of Arkansas and the other Southern states indicated
that "blacks convicted of raping a white woman had about fifty
percent chance go receiving a death sentence and that any man
convicted of raping a woman of his own race stood a lesser
^Marvin E. Wolfgang, "Social Philosophy and Social Science
Research." Criminal Law Bulletin, XIV (January-February, 1978),
p. 31.
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chance of receiving the death penalty."
Patterns of unconstitutional racial discrimination are
found in rape cases throughout the country. Researchers have
attributed the existence of these patterns to capricious
application of the law. Many historians attribute the snydrome
to the backlashes of slavery found in the early history of
America. During this period there were a bifurcation of the
law; the law that applied to White Americans, and the law that
applied to American Slaves.
The black male during slavery consistently fell prey to
the clutches of the hangman's noose, having been accused of
raping white women. The recurring theme remains evident in
present day judicial precedings.
Tony Amsterdam, Mike Meltsner and Norman Amaker studied
eleven state samples of rape capital punishment clases from
1945 to 1964. The group examined twenty-eight legal and
extralegal variables concerned with the offense, the offender,
and the victim. The only variable that emerged as overwhelmingly
statistically significant was that of a black raping a white
woman. The finding indicate that blacks convicted of raping
white women ran a high risk of receiving a death penalty.
^Ibid., p. 27.
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Social discrimination in the application of the death
penalty is not limited to race. Evidence of sexual discrimina¬
tion is also found in sex. Males, both Black and White, out¬
number females on death row. Georgia, for example, has a
total of one hundred twelve inmates living on death row. Only
four are female and one hundred thirteen are male. The Georgia
statistics are comparable with those of most other states
across the country. Patterns of sex discrimination are found
throughout the United States. Researchers have, however, found
that females as a group are less likely to commit capital
offenses. Nine out of ten cases of such an offense are
domestically related. Females are normally charged with com¬
mitting a homicide on a husband or boyfriend while in the heat
of passion.
Judges and juries are accused of not sentencing females
to death because of sex. The consensus is that the punishment
of death is much too severe for a woman. The capricious
sentencing procedure does in fact present questions of discrimina¬
tory application of the law.
Discrimination according to social class is evident in
judicial sentencing patters. The number of upper class members
versus the number of lower class members sentenced to death is
not a fair and accurate representation of the true population
of those indicted for murder.
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Upper class members are accused of manuevering their way
out of the death penalty. They are able to manuever out of
the grasp of the death penalty because they can afford experienced
attorneys, who can devote time solely to protecting their
interest. Members of the upper class can exercise all consti¬
tutional rights afforded them because they have very little
problem in setting the bail bond, hiring of investigators to
investigate all possible leads in proving innocence, and
exercising their legal rights.
Juries and judges are reluctant to sentence wealthy
offenders. District Attorneys do not seek the death penalty
for them because of the fear of reprimand and retribution during
and after the trial.
The moral assessment theory questions the justifiability
of the death penalty. Morally it is wrong to take the life of
another human being intentionally. Execution devalues human
life; it demonstrates that it is correct and appropriate for
society to kill those who have killed others.
Assiiming that all those sentenced to death deserved to
die at the time they committed a capital offense, it does not
mean they deserve death at the time of execution. Living life
on death row may be an experience that can change the moral
identity of the offender. Sellin noted in his study of
prisoners that "as of 1956 only one of 342 male prisoners
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paroled in California from first degree murder convictions
between 1945 and 1954 had been returned to prison after being
convicted of murder."^ The statistic is overwhelming. Based
upon the sentiment of many law enforcement officers the
recidivist rate should be much higher. Sellin found in a
similar study that "none of sixty-three first-degree murderers
paroled in New York between the year 1930 and 1961, and none
of 273 first degree murderers paroled in Ohio between 1945 and
1965 were returned to prison for committing a homicide." One
can conclude from Sellin's study that murderers on parole are
the least likely of all classes of offenders to return to
prison. The worst murderers in accordance with the statistics
can be transformed into decent human beings.
The high costs and increasing financial costs of promoting
capital punishment stimulate arguments both infavor of and
against capital punishment. The financial costs of maintenance
of a person sentenced to capital punishment are incurred by
the State. Once capital punishment costs were relatively
inexpensive. At that time, offenders were often marched
straight from the court room to the gallows. "Today, considering
all the costs—including the financial expense and the wear
and tear on our courts and prisons—a system of capital punish-
^Ibid., Lempart, p. 1,189.
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ment is considerably more expensive than a criminal justice
system without capital punishment-"^
The judicial system would cost less if it was not burdened
by the expenses of the capital punishment system. The Furman
decision is credited with causing an increase in judicial
expenditure. Even before Furman, however, costs were expensive.
By lengthening the sentencing procedure to protect the offender's
constitutional rights, the trial process has become much more
expensive.
Making the jury trials mandatory in death penalty
proceedings has also added to the court's financial expenses.
Eighty to ninety percent of the non-capital criminal cases are
resolved by guilty pleas without the expense of a trial. Many
capital cases before Furman were decided without the use of
a jury trial. The commands of Furman demand jury trials—and
the trials are longer, more complex and more expensive than
2
those in other cases."
Appeals of the death penalty in capital cases are
expensive and cost the state more money. In Georgia, for
^Barry Nakell, "The Cost of the Death Penalty," Criminal
Law Bulletin, XIV, (January-February, 1978), p. 69.
^Ibid.
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example, appeals are granted automatically. This is true in
most states but not in all.
The cost of maximum security imprisonment both before
and after trial also costs money. The cost of maintaining a
maximum security "unit adds up to a cost substantially greater
than the cost to retain them in prison for the rest of their
lives.
Retributionists are of the opinion that capital punishment
deters the unlawful killing of others. Isaac Ehrlich crystalized
that thought in 1976 with his study of capital punishment.
Enrlich's study support the contentions of the deterrent effect
of the death penalty. The study based its findings on a
comparative economic analysis of death penalty cases. The
mathematical configurations indicated an overall deterrent
effect on capital homicides in cases during years in which the
penalty was administered. Hans Zeisel and others disputed
the scientific and mathematical validity of Ehrlich's configura¬
tions. They read the findings to indicate a negative effect on
capital homicide rate during the years the death penalty was
administered. The idea of a deterrent effect on the overall
rate of homicide has lingered on in the minds of retributionists.
^Ibid., p. 76
-68-
The deterrent theory offers to retributionists security in
their homes and peace of mind while away from home.
The retribution theme supports capital punishment
politically. Retribution contains the most reasonable logic
in support of the death penalty. "The reasoning in retribution
is the notion of establishing an equilibrium of restoring the
state of being to what it had been before the offensive
behavior had been committed."^ Retribution requires pain equal
to that inflicted on the victim plus additional pain for
committing the crime.
Marvin E. Wolfgang, "Social Philosophy and Social Science
Research." Criminal Law Bulletin, XIV (January-February, 1978),
p. 20.
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A DISCUSSION OF MAJOR
CAPITAL PUNISHMENT ARGUMENTS
In May, 1978, Professor Black submitted a bill to the
Senate Committee on the Judiciary stating his views on Section
1382, the bill to establish the criteria for the death penalty
under federal law. The report warned of effects of capital
punishment on our economic, political, and social system.
Black believed the committee was concerned with social and
political questions on issues involving the state and the
individual. The question posed was: what standard should the
state impose upon the individual in a death penalty case? In
accordance with the federal laws the state should abide by the
standards set by the United States Constitution.
The question addressed by the committee did not reach the
ultimate question of what kind of bills should Congress implement
to eradicate the ongoing problems associated with the system of
capital punishment. Black voiced his opinion in disagreement
with the choice of questions in order of importance of issue.
He preferred that the committee address a different issue. He
acknowledged by saying "after all this travail, all this
fiddling with 'standards,' the same old people are right back
on death row out in the states; the black, the poor, the
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disturbed, the dull-witted. About half are black—though a
startling recent study in the three states whose statutes were
sustained in July, 1976, shows that very few blacks are there
for having killed a black, and almost no white is there for
having killed a black, though over half the victims of homicide
were black.Professor Black recognized the growing problems
of maintaining a system of capital punishment. He recognized
the arbitrary and discriminatory application of death sentence
proceedings. Blacks compose twelve and one-half percent of
the total population of the United States. The statistics
indicate that twelve and a half percent of the population is
responsible for more than fifty percent of the homicides com¬
mitted in the country. The most important fact that suggests
discrimination is involved is that members of the lower class:
the black, the poor, the distrubed, and the dull-witted are
always the candidates for the death penalty. Very few people
of wealth have been sentenced to death. In fact, only one has
been recorded as being a candidate for the death penalty.
The American capital punishment system is uncontrolled
and uncontrollable. The system is uncontrolled and uncontrol¬
lable because mistakes are easily possible and do sometimes
Charles L. Black, Jr., "Objections to S. 1382, A Bill
to Establish Rational Criteria for the Imposition of Capital
Punishment." Crime and Delinquency, (October, 1980), 441.
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occur. The system lacks control because legal issues on the
application of the death penalty are discretionary. Judges
are often at liberty to decide legal issues of whether to
allow or not to allow the admissability of evidence that may
prove crucial in the outcome. The judge has the discretion of
charging the jury on evidence heard throughout the trial. The
judge in many instances determine indirectly as well as directly
the verdict in death cases.
The system is uncontrollable because the burden of proof
in a criminal trial is oon the State. The State must prove
beyond a reasonable doubt that the defendant is guilty of
committing the crime. Once the State has made out a prima-
facie case and entered evidence in support of that case, the
burden of disproving the evidence shifts to the defendant.
The defendant is expected to perform under stringent rules of
the court. The level of performance expected is controlled by
the defendant's overall imput, starting from the moment of
arrest and ending at the sentencing phase of the trial. The
defendant's attorney plays a major part throughout the pro¬
ceeding. The experience an attorney has in trying a death
case is important. A more experienced attorney tends to make
less error in trying cases that an attorney with less experience.
Because of the defendant's inability to try his own case, he is
at times totally dependent upon his attorney. The defendant's
attorney is therefore in control of the case. Here again the
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uncontrollability of the legal system is found; not so much
on the part of the State, but as far as the defense of the
defendant is concerned.
The interest of the State on the other hand is controlled
by the District Attorney and his staff members. The State's
interest is well protected and provided for under his guidance.
The District Attorney and his staff are experienced in
the handling of death cases and are recognized in criminal law
as good criminal lawyers. The State's interest is provided for
because it receives funds for litigation from tax revenue and
thus has comparatively unlimited resources. The State, there¬
fore, has a financial advantage over those defendants that
cannot affort an attorney of choice and those defendants that
struggle to pay legal fees.
A defendant when confronted by the State must hire an
attorney of equal or better experience to defend his interest.
Wealthy defendants have no problem in retaining an attorney of
equal or better experience. Because of their financial ability,
they can afford an attorney that is obligated to render a good
defense. Statistics have indicated that very few wealthy
people are given death sentences because of the defense offered
by their attorneys.
An indigent defendant is one who cannot afford to pay
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for legal consultation. He does not have a choice of attorney.
The court appoints an attorney for the indigent, after a
determination indicates that he is indigent. The court appointed
attorney is paid by the State. The attorney oftentimes works
under unreal circumstances. Sometimes he is not given sufficient
notice to prepare a good defense. The legal fee paid by the
State is less money than he would ordinarily receive for trying
a case of similar magnitude. The attorney is also burdened
by prior obligations to his previous clients. Because of the
burdening position placed on an experienced attorney, the court
v>7ill normally seek out a young, less experienced attorney, who
has more time to try the case. The defendant thus will have
little chance, if any, to render a good defense.
The high cost of maintaining the system of capital
punishment is an extra burden placed on the prison system.
States are finding themselves not able to afford to operate
prisons on the money allocated by the State's General Assembly.
They have had to request further funding in order to resume
prison operation. The inflated prices of goods and other
necessities have caused the bulk of the problem. The need for
additional facilities to house the death row inmates have
added to the rising cost of maintenance. The continued use
of capital punishment means further economic strains on the
allocated budget for ordinary prison operation.
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Today, Americans are confronted by political, economical,
and moral questions of whether to continue and to extend the
system of capital punishment.
Based upon the facts discussed, one finds that to resume
a system of capital punishment is to allow "people to die by
operation of a system deeply flawed by arbitrariness and
mistake-proneness, and we will be doing this withoug knowing
whether it does any good or not and without any reasonable
prospect of finding out whether it does any good or not."^
Charles L. Black, Jr., "Objections to S. 1382, A Bill to
Establish Rational Criteria for the Imposition of Capital Punish¬
ment," Crime and Delinquency, (October 1, 1980), p. 447.
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A SUMMARY OF MAJOR
CAPITAL PUNISHMENT ARGUMENTS
I oppose the death penalty as a mechanism for deterring
the most culpable and heinous crime on record in the United
States—murder. I oppose the penalty for reasons both selfish
and unselfish.
Execution is an act of violence having a brutalizing and
lasting impact on the American people: it presents to the people
a savage example of punishment. Executions stimulated initiation
of crimes of the condemned through their coverage in the press.
Executions suggest through publication psychologically that
crimes can be imitated. Evidence of the brutalizing effect is
seen through observing those who cimmit murder after viewing
television. Related research on the aftermath of assassination
and publicized murders has shown a significant increase in the
rate of violent crime in the months immediately following them.
Evidence of the brutalizing effect is further seen through
observing those who return from fighting wars. Those veterans
who are effected by war psychologically identify with killing
and respond by committing murder.
Executions are irrevocable and can be inflicted on the
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innocent. The sacrifice of innocent lives as a condition for
the maintenance of such a system is not justifiable. The
incapacitating effects of imprisonment is, however, justifiable
and revocable and subject to change in the event of error.
Imprisonment, therefore, is a more suitable form of punishment
for the crime of murder.
The death penalty is often used capriciously to impose
death under the influence of passion, prejudice, or other
arbitrary factors. Evidence of social inequities in the
application of the death penalty is found along the lines of
race, social class, political group and sex. In summary, the
death penalty is an instrument inflicting punishment on
minority groups and simultaneously solidifying the sentiments
of the ruling class.
Selfishly, I oppose the death penalty because the
findings indicate that Black males run the highest risk of
receiving the penalty whether justifiable or not.
-77-
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